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The main feature of iuternational law in ita present day aspect 
is, as has been strikingly indicated by the Minister of Justice in his 
opening address ^ that it is based npon the principle of intercourse* 
This accounts for the fact that international criminal law has for 
a long time past been relegated to the background, since the inter- 
national character of criminality is quite a modern phenomenon 
and sanguinary but national kinds of crimes were altered by the 
professional cosmopolitan type of criminal only in the second half 
of the nineteenth century. This is, properly speaking, the Erst 
occasion that we have dealt with international criminal law in our 
Society as the question, discussed at the Bremen Conference of 
187 6 J whether and if so how far should the Criminal Law of a nation 
provide for the punishment of offences committed against foreign 
states ia not a question of international law but one that properly 
belongs to the sphere of municipal criminal law. International 
criminal law was discussed by the Congresses of the Institut de 
droit international held at Oxford and Munich reapectively ; at 
the session of the VI International Penitentiary Congress held in 
Brussels in 19(K) and at the XVI Conference of German Jurists. 
However both the scientific gatherings and the incidence of the 
literary output, the latter to an overwhelming degree, placed the 
cjuestion of international legal aid, and more particularly that 
referring to extradition in the forefront. This one-sidedness is 
a consequence of the operation of the territorial principle on the 
one hand, and on the other of the generally accepted rule that the 
judgments of one State are not executed by the authorities of another 
State. One of the means of enforcing the territorial claims of a 
State is extradition. It is comprehensible then, that a question 
of such practical importance should attract the theorist. 

The subject of iiiternational criminal law is not, however, fully 
exhausted by this question. We understand as comprised within 
its definition also those rules of law which oppose the validity of 
the criminal law of one State as against that of another. Finally, 
we understand also in this definition those rules of law, based upon 
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international agreement, which assure international protection to 
interests of an international character. As Bluntschh remarked 
in 1880, »Aux maux internationaux il fant des remMea inter- 
nationaux.<![ ^ To-day only piracy and the slave trade belong to 
this category but undoubtedly the number of international crimes 
will increase in future. This may be inferred from the protective 
character of criminal law* In the same ratio as rules of civil law 
are governed by international agreement the necessity of the extension 
of this latter to criminal law also is apparent. As aforetime the 
Roman Consul was escorted by the lictors warranting his power 
so should the pioneer law be followed by the criminal law, the power- 
ful voucher for its strength. 

However whilst this development is only a dream of the future 
the regulation of the territorial force of national criminal law, by 
means of international agree men ts^ forms one of the practical ques- 
tions of present-day law. The point upon which I desire to offer 
suggestions may thus be stated : Numerous crimes are committedj 
which remain unpunished : this Is due to the fact that differences 
involving international interests (crimes committed abroad), exi^t 
in national criminal codes. How should these differences be com- 
posed ? The question appears to show that the collision between 
the territorial force of criminal codes is negative only ; that an open 
space remains between the regulations defining territorial force 
which space affords the criminal a loop-hole through which to escape 
the repression of criniinal law. That this is really so is obvious from 
an examination of the state of the English law, which offers the 
most striking example of crime being even to-day considered as a 
local matter* If the case be that of a foreigner who may have com- 
mitted a crime abroad, the English law lava down that, according 
to international rules he cannot be tried before an English Court 
Even in case an English subject commit a crime abroad which crirnf 
is not extraditable he must remain unpunished unless the Courts 
have been empowered by Statute to exercise jurisdiction over 
English ijubjects who may have committed certain specified oifeticf!^ 
as J for example, treason, homicide, bigamy upon foreign soiL^ 

Nor do they recognise, as a genera! principle, the possibility 
of punishing a person who, in England, conspires, or is accessory 
i>efore the fact to crimes committed abroad iofor Engfish Court* 
have no official knowledge of foreign law, so they cannot be sure 



1 Revue de droit int, XIII. 74. 

^ In olden timea the Constable and Earl Marshal had juriadit^tion 
over some o(fence.«i committed by English men abroad. Stephen. History 
of Crira. Tjaw* XL 14, 



that the act, however wicked, is actually a crime by the law of the 
particular foreign country concerned*, i Although, at the time 
of the Orsini conspiracy, in the case of Reg. v. Bernard, the question 
was doubtful, yet in that of Reg. v. Most a conspiracy in England 
to commit a crime abroad was made indictable, moreover, by the 
terms of the Larceny Act of 1896, »he who receives or has in possession 
any property stolen outside the United .Kingdom* is punished. 
Despite this there is a series of punishable acts which may be com- 
mitted by an English subject abroad from the consequence of which 
the criminal finds safe refuge on English soil. It is true that this 
anomaly has been somewhat overcome by the fact that the English 
law renders extradition of British subjects possible, but, naturally 
only in so far as the act is punishable according to English law as 
well as in terms of the law of the state demanding extradition. 

Continental States, do not, however, cling so tenaciously to the 
application of the territorial principle. We meet with criminal 
codes which provide, punishment not only for crimes committed 
upon the territory of the particular State but for those committed 
by their own citizens respectively for example the codes of France, 
Germany, Russia, Spain, Portugal, Denmark etc. ; other codes, 
notably those of Sweden, Roumania, Greece and Mexico provide 
punishment for acts committed by foreigners abroad which acts 
prejudice the interests of the State or the subjects thereof. Again 
we find a considerable number of codes, as the Hungarian, Italian, 
Bulgarian, Norwegian and Austrian which claim jurisdiction in 
cases of serious crime committed abroad, regardless of the citizenship 
of the criminal, if extradition be not provided for. The antecedent 
condition is, i^ general, that the preliminary proceedings shall have 
been ordered by the Government or Sovereign of the State concerned. 
From the fact that this latter standpoint is represented in the most 
modem and most valuable codes the inference follows that modern 
civilised States tend in the direction of extending their powers of 
sanction over larger areas. It is a consequence of different and 
conflicting arrangements that a positive collision may arise between 
the criminal codes in so far as several States may at the same time 
inforce a claim to punish, grounded upon their own respective laws, 
while the crime is not punishable within the territories of the State 
in which it was perpetrated. One State founds its claim to punish 
upon the citizenship of the offender, another upon the nationality 
of the injured party. There is no rule of international law which 
determines a preference in favour of either claim. 



Kenny, Outlines. 413. 
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Of course, one can put anything on paper. Any Stat^ may 
permit itself theoretically to encroach by means of its own law upon 
the sovereignty of that State upon whose soil the culprit is staying 
or whose citizen he is. If the matter involve a common criminal, 
an international burglar or a swindler the foreign State will usually 
be not too solicitous as to the enforcement of this claim i but, if 
a Court, incompetent in an international sense sentence a more 
important citizen, whilst at the same time the laws of the two States 
concerned differ essentially the assumption of jurisdiction uhra vires 
may easily lead to serious diplomatic complications. Such were 
furnished by the Cutting case of 1876 when the Government of the 
United States lodged a protest against the action of a Mexican Court 
which punished an American citizen who gave currency, upon 
American soil to a slander upon a Mexican subject. 2 From this 
point of view therefore it was a wise declaration of the English 
Criminal Code Commission of 1879 that such foreigners only as at 
the tune of the commission of an offence were sojourning in British 
dominions or in any place within the jurisdiction of the British 
Admiralty, are subject to English law. 

It is clear, from what has been so far advanced, that it is im- 
possible to deal \nth the question of the collision of criminal law 
from one point of view only. Collision obtains both positively 
and negatively. I may go so far as to state that positive collision 
is attended with more danger than the other, since, save for the 
before-mentioned international crimes, one may constitute a »crinie« 
only if, according to the concrete law of some one or more particular 
States it is punishable as such. If the act is one which, according 
to the law of another State, is not a crime it is the duty of the State 
which provides penalties to see that if the crime have been per- 
petrated abroad, punishment should overtake the criminal. This 
solicitude is attended with practical consequences only, with respect 
to the establishment of a claim to punish, if international law 
guarantee it. Those acts which, by reason of differences in moral 
conception, are in one land punishable and in another not as, for 
instance, adultery, incest, theft by husband, from wife or vice versa 
etc. are of less significance in this regard than those crimes which 
are directed against the existence, constitution, security or credit 
of a State. With reference to these we are in a peculiar position. 
Most States, upon the principle of self-preservation, punish acts 
directed against their interests, institutions and individual existence 
without respect to the nationality of the criminal even though the 

1 Bar : Gesetz tind Schuld I. 104. 

« Rolin: Revue de droit intern. V. 20. 559. 



act be committed abroad. Again Extradition Treaties in general 
exclude from the schedule of extraditable crimes acts of a political 
nature. The State thus extends the scope of its power to punish 
so as to include the territory of a foreign State^ yet forthwith renounces 
its claim since the political criminal voluntarily or accidentally 
returning is a raata avis. The deduction is, then, that, strictly 
speaking, the negative conflict of criminal laws is confined within 
•comparatively narrow bounds. 

The question of the collision of criminal laws is not at all new. 
It was Bartolus, who, at the beginning of the XIV century, summed-up 
all those questions of jurisdictional competence, which occupy our 
attention to this day.i True he did not discuss the conflict of the 
material criminal law which is attributable to the fact that in 
mediaeval times the whole of Christendom had a jus commune, 
but again, to-day, the question of competence, — incorrectly enough — 
is brought forward frocessualiter , and from its decision conclusions 
are drawn concerning the application of material law. Since that 
time six centuries have elapsed and the conflict of criminal law 
still belongs to the sphere of pending questions of international 
law. Professor von LisTA 2 in the course of his preliminary enquiries 
declares that »das einzige Mittel, jede Kollision der Strafanspriiche 
zu vermeiden, ist die ausnahmslose Anerkennung des Territorial- 
prinzips, also des Satzes, dass jeder Staat die auf seinem Gebiete 
begangenen strafbaren Handlungen nach seinem Rechte zu be- 
strafen berechtigt und verpflichtet 8ei«. This is perfectly true, 
but only with respect to the positive conflict. On the contrary the 
question of negative conflict is left open by this solution. It fails 
to take into account those differences, significant even to-day, which 
exist between the criminal laws of the various States. A whole 
series of acts perpetrated in England, for instance, by a Hungarian 
citizen against the State of Hungary would remain unpunishable. 
The exclusiveness of the territorial principle in the case of those 
-criminal acts whose pursuit are compassed in one State but whose 
results are felt in another is attended with remarkably absurd con- 
sequences. Diverse economic conditions are accountable for the 
circumstance that Usury is punishable in Hungary but not in England. 
If now, by international convention, the exclusive operation of 
the territorial principle were assured Hungary could not protest 
against the circumstance that Hungarian citizens in London, by 
means of existing agencies are able to attack the economic existence 



* Meili : Bartolus als Haupt der ersten Schule des intern. Straf- 
rechtes. 1908. 28. 

« Zeitschrift fiir die ges. Strafrechtswissenschaft II. 56. 
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of whole classee in Himgary* In general, it may be said that moBt 
absurd consequences would ensue if the citizen of a State coul<i 
not be held accountable in his own country for an act committed 
abroadj if the act be punishable, in terms of the law of his own State, 
at home. Von Liszt himself acknowledges that certain exceptions 
are necessary with reapect to different kinds of High Treason, but 
1 consider that national differences of economic interest and moral 
ideas render the maintenance of the principle of active personality 
necessary in wider spheres. 

It ia a priori indubitable that the possibility of positive couflict 
will be all the smaller the less the state extends the area of validity 
of its criminal law beyond its own boarders, whilst the negative 
conflict will become rarer in proportion as the criminal laws ensure 
the protection of the interests of foreign States, For instance, if 
some civilised State were to punish the forger of foreign exactly as 
it punishes the forger of its own money^ or bank-notes — an example 
of which is furnished by the system of international protection 
against the forging of postage stamps (established by the Inter- 
national Postal Agreement of 1897) — the possibility that such 
money- coiners could continue their work unpunished, in any State 
Tvith which the other interested State has no Extradition Treaty 
(or, in case an Extradition Treaty did exist, but the citizens of the 
State itself did not come within its provisions) would be non-existent. 
It may be observed from this that the remedy for the positive and 
negative collisions of criminal codes offers some contrary point& 
of view, A common remedy, however, would be the d-eterminatiop 
of identical principles with respect to the territorial effe(^ of the codes. 

It is a prejudicial question whether, in respect of the ground 
principle, in spite of diverging provisions of the codes a uniform 
theoretical notion would be determinable. Two scientific bodies 
which have occupied themselves with the question came to widely 
divergent decisions. The Inatitut de droit international in its 
Munich Resolution * regarding crimes perpetrated by home citizens 
on foreign territory recognises unconditionally the competence of the 
home law, whereas crimes committed by foreigners in foreign territory 
it considers to be punishable only according to home law if they 
strike at the existence or security of the State in question, and the 
foreign law fails to make provision. (7 and 8 para*). Moreover it 
validates the so-called universality principle, but only as an aid 
if the question i"elate to grave acts and the place of perpetration 
cannot be determined, or there is no provision for the extradition 



1 Tableau general de Tlnstitut p. 98, 
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of the criminal (10. p.). In some measure more amply, yet, with 
respect to other points, more narrowly, the International Penitentiary 
Congress of 1900 defined the question of competence. Without 
respect to the nationality of the offender, it considers, as punishable, 
■crimes committed upon foreign territory if these be directed against 
the security, wealth or credit of the State. Against this, as relating 
to a crime committed on foreign territory by a citizen of another 
State the law of the former extends thereto only if the question 
be of grave character (»infractions d'lme certaine gravit6«), 
however, without respect to whether or no the act is punishable 
At the place of perpetration. (Actes 1. 177.) It appears from 
this that international agreement upon a scientific basis is as much 
lacking as the conformity of national criminal codes, which up to 
the present have determined with regardless sovereignty the area 
of their validity. 

Above all certain common points of view may be ascertained. 
First that the effect of national laws referring to crimes perpetrated in 
Joreign parts shall, a^ far as possible^ he reduced to a minimum. It 
may be that necessity points in two directions only. On the .one 
hand, if citizenship or service conditions attach the evil-doer to the 
national State against whose laws he has offended in foreign parts ; i 
on the other hand if the foreigner attack the fundamental institutions 
of the State itself. Concurrently with these there are still interests 
whose defence may be demanded in consideration of the existing 
national structure by international law even if these interests be 
attacked by a foreigner on the soil of a third party. Finally it is 
indubitable that although it has found defenders in recent times ^ 
the principle which aims at assuring the claim of any State to punish 
s. crime committed by anybody anywhere is untenable from the 
standpoint of international law ; it is simply the echo of an obsolete 
theory of natural law, which opposed to State sovereignty has the 
signification of a petitio principii.^ 

For the avoidance of conflicts arising or liable to arise between 
the territorial effects of criminal codes, those principles, which directive 
with reference to the effect in foreign ^territories of certain criminal 
laws should, before all, he determined by international agreement. The 
unified principles are called upon to reconcile three points of view. 
We must pay attention to the nationality of the criminal as well 



* So punishes even England the foreign sailors serving on English 
ships. — Merchant Shipping Act c. 104. 267. Conf. Phillimore : International 
Law IV. § 978. 

a Harburger : Zeitschrift f. die ges. Strafrechtswiss. XX. 588—612. 

8 Bar : op. cit. 127. 
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iis to the nalure of the interests affected hy the Act ; finally, we must 
also have regard to the baeia upon which the rule of human action 
expressed by erimuial law may claim obedience. On this basis 
with regard to crimes committed abroad several states may clainij 
jurisdiction so that in order to avoid conflict the precedence oj this 
claims must also he decided by internaiional agreement, finally an 
international agreement is of course necessary to settle what may be 
regarded as the place of commisaion of the crime. I need not give 
fuller reasons for the asaertion that the corollary of such a convention I 
should be an international extradition union. 

This short paper naturally cannot have the purpose of analysing 
in detail question able to he solved by international agreement, 
moreover, for such a purpose, the time at my disposal would prove 
too short. For this reason my proposal is simply centred in this 
that : 

i^A Joint Committee, consisting of members oj differed 
nations, he appointed, whose terms of reference would include 
the detennination of the fundamental data germane to such agree- 
meifU, having regard to the criminal laws now in {orce.^ 



